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Decision 

 

 

Overview 

 

 

 

 

 

 
1 Section 31 of the Employment Insurance Act (Act) says that claimants who are suspended from their job 
because of misconduct are not entitled to receive benefits until the suspension ends, the claimant loses 
or voluntarily leaves the job, or the claimant qualifies for benefits from another job.  
2 See page GD2-210. 
3 The Commission’s original decision was that the Appellant had taken a voluntarily leave of absence 
without just cause. See initial decision letter on page GD3-26. Upon reconsideration, the Commission 
decided that the Appellant was suspended from his job because of misconduct. See reconsideration 
decision letter on page GD3-42.  
4 The disentitlement is under section 31 of the Act. 
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Issue 

 

Analysis 

 

 

What is misconduct? 

 

 

 

 
5 See section 31 of the Act. 
6 See Mishibinijima v Canada (Attorney General), 2007 FCA 36. 
7 See McKay-Eden v Her Majesty the Queen, A-402-96. 
8 See Attorney General of Canada v Secours, A-352-94. 
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Why was the Appellant suspended? 

 

Is the reason for his suspension misconduct under the law? 

 

 
9 See Mishibinijima v Canada (Attorney General), 2007 FCA 36, paragraph 14.  
10 See, for example, Canada (Attorney General) v. Pearson, 2006 FCA 199.  
11 See Minister of Employment and Immigration v Bartone, A-369-88. 
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– What the Commission says 

 

 

– What the Appellant says 

 

 

 
12 For example, see pages GD4-3 and GD4-4 and the Respondent’s oral arguments. 
13 See page GD4-4. 
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– The vaccination policy 

 

 

 

 

 

 

 
14 He relies on A.S. v Canada Employment Insurance Commission, 2022 SST 215, paragraph 18. 
15 See policy starting on page GD2-210. 
16 See page GD2-212. 
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– The Appellant’s actions led to his suspension 

 

 

 

– The Appellant knew that he would be suspended because of his choices  

 

 
17 See page GD2-212. 
18 See page GD2-211.  
19 For example, see the chronology in the Appellant’s affidavit on page GD2-22.  
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– The Appellant’s position 

 

– The conduct that led to the suspension 

 

 

 
20 As per the Appellant’s affidavit on page GD2-22. See also the employer’s email to the Appellant dated 
November 19, 2021, on page GD2-218. 
21 See Nelson v Canada (Attorney General), 2019 FCA 222, which was recently cited by the Federal 
Court in Kuk v Canada (Attorney General), 2023 FC 1134, paragraph 25.  
22 For example, he submitted an appeal in March 2022 (GD2-75) and provided additional submissions in 
June 2022 (GD2-861). See page GD2-22. See also pages GD2-230 and GD2-707. 
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– Looking behind the policy, and other labour law arguments 
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23 See recording at about 1:04:41. He explains that during the period of his suspension, none of his 
colleagues who continued working ever had to go to the office. See also GD2-65. 
24 This alternative argument starts about 1:02:02 of the hearing recording.  
25 See Astolfi v Canada (Attorney General), 2020 FC 30 and AS v Canada Employment Insurance 
Commission, 2022 SST 215. 
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26 See paragraph 33, Astolfi v Canada (Attorney General), 2020 FC 30. 
27 AS v Canada Employment Insurance Commission, 2022 SST 215, specifically paragraph 18. 
28 Other Tribunal decisions aren’t binding on me. In other words, I don’t have to follow decisions made by 
other Tribunal members.  
29 See Canada Employment Insurance Commission v AL, 2023 SST 1032, paragraph 36. This decision is 
on page GD31-3. 
30 Canada Employment Insurance Commission v AL, 2023 SST 1032. See also Kuk v Canada (Attorney 
General), 2023 FC 1134 and Milovac v Canada (Attorney General), 2023 FC 1120. 
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The Appellant was suspended from his job because of misconduct 

 

 

 
31 See Kuk v Attorney General of Canada, 2023 FC 1134, paragraphs 34 to 41. See also Canada 
Employment Insurance Commission v AL, 2023 SST 1032 (page GD31-3). 
32 See Kuk v Attorney General of Canada, 2023 FC 1134. See also Canada Employment Insurance 
Commission v AL, 2023 SST 1032 (page GD31-3).  
33 Hearing recording about 2:30. 
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Conclusion 

 

 

Angela Ryan Bourgeois 

Member, General Division – Employment Insurance Section 


